Dear Owain,

Thank you for the discussion this morning. As you will be aware the judgement has now been
published in respect of the Neath Port Talbot Council’s (“the Council”) School Reorganisation
proposals within the Swansea Valley.

The purpose of this letter is to update you on the recent findings and the next steps the Council is
considering and to identify whether Welsh Government would be able to support the Council’s
position in any possible appeal that it might be considering.

The Decision

On 20" October 2021 the Council’s Cabinet approved the proposal to establish an English-medium 3-
11 school with a specialist Learning Support Centre (LSC) for 16 pupils with a statement of special
educational needs relating to Autistic Spectrum Disorder (ASD) in new build premises to
accommodate pupils from the current catchment areas of Alltwen Primary, Godre’rgraig Primary
and Llangiwg Primary, all of which will be discontinued on 31st August 2024. The scheme will also
include a new build 25 metre 6 lane swimming pool with additional learner pool, which will
complement the current school and community facilities on site to deliver a 21st century health and
wellbeing offer for pupils aged 0-16 and for wider community use, making it a sustainable delivery
model.

Judicial Review
RhAG proceeded to challenge the council's decision on the following three grounds:

a. The decision contravenes the School Organisation Code (“the Code”) as an assessment
of the impact of the proposal on the Welsh language and on Welsh-medium schools in
the area was not included in the original consultation document

b. The Council provided an assessment of the impact of the proposal on the Welsh
language after the statutory consultation period ended, but there was no further
consultation on this assessment before the council published the statutory notice
confirming its wish to proceed with the scheme.

C. The Welsh Government commissioned a further report to consider the impact of the
proposal on the Welsh language in August 2021, which was after the end of the
statutory consultation period, and after the end of the statutory objection period. There
was no consultation on this further report before the Cabinet made its decision on 20
October 2021.

The Council disputed all grounds on the basis that the approach that RhAG pursued was contrary to
its interpretation of the School Organisation Code

A hearing took place before His Honour Justice Kerr in Cardiff Administrative Court on the 18" and
19 July

The Court issued its judgement on the 24" October 2022, finding the following

a. Welsh medium schools in the area could have been affected by a decision and accordingly a
Welsh Language Impact Assessment should have been included in the consultation
document. It was noted that the Council did give consideration to this issue but set the bar
too high in its determination. Whereas the Council looked at the likelihood of this
happening, this was too high a test and instead “mere possibility” of there being an impact is
all that is necessary.

b. The Council’s position in respect of Ground (B) was correct



c. The Council’s position in respect of Ground (C) was correct

The Council was represented in this judicial review by Mr Peter Oldham KC. Mr Oldham KC has now
advised that the Council, in his views has strong grounds for appealing the decision of HHJ Kerr.

Grounds of Challenge

(1) The Court applied the wrong test in determining whether the Code required a WLIA to be
included in the consultation document

Para 3.4 of the Code says this has to be done when a school is “affected”. This gives rise to a simple
question: will the school be affected? Instead the Court substituted a question/test as follows: is there
anything more than a fanciful possibility that the school will be affected? The depth of speculation
required by the Court’s interpretation is revealed at [112] where it reasoned that if there was just a
chance that budgets might have to be redrawn, then a school was “affected”.

That is not what the Code says, and indeed is a long way from what it says.

The factors on which the Court relied in reaching its interpretation at [111-112] (communication
strategy and other matters):-

(1) have no bearing on the meaning of the relevant words of the Code,
(2) were speculative and not advanced by any party.

As regards this ground of appeal, the Court did not reject the Council’s explanation of the Council’s
contemporaneous reasoning as urged by the Claimant ([114]-[115]) and so it would be no answer to
the ground of appeal that the Court found that the explanation of whether a school was affected did
not represent the reasoning adopted at the time — because the Court did make such a finding.

(2) The Court substituted its own view for that of the Defendant and/or acted otherwise than in
accordance with the evidence in deciding that other schools were affected

The Court rightly said that whether a school was affected was an issue for the Council to determine
[106] though it then added that it would be a matter for the Court if the Council erred in its
understanding of the word “affected”. It then substituted its own view for that of the Defendant in
deciding whether other schools were affected.

It said:-

“112 The effect on the school in question is apparent in such a case because a strategy for
communicating with parents and answering their queries will be needed. Budgets may have
to be redrawn in case parents remove their children; priorities may have to be reassessed;
recruitment decisions may be affected; class sizes may have to be revisited; and so forth. If
new investment is available to mitigate the effects, the school must address the practicalities
of the investment project; perhaps by deciding the configuration of new buildings, and so
forth.”

These were the Court’s own thoughts as to whether a school might be affected. It adopted these
factors, being matters of expertise for education officers, without evidence and without any
submission from any party to the effect that they were relevant or why any of them were reasons why
any school might be affected, or why any of them might affect Welsh medium education or the Welsh
language.



The same error occurred at [116] where the Court substituted its view for that of the Council in
evaluating and accepting the concern that the new school might draw pupils away from Welsh
medium schools. The Council’s statement explained at length that the Council considered that view,
but did not accept it. The Court had no basis on which to reject that evidence.

(3) The Court erred in considering whether it was highly likely that the outcome would not have been
substantially different had the conduct complained of not occurred

The Court reasoned [143] that it could not be said that it was highly likely the outcome would not have
been substantially different had the conduct complained of not occurred, because the Defendant was
considering whether to review the decision to create the new school.

The fact that the Defendant might conduct a review of that decision has nothing do with the question
whether the inclusion of a WLIA in the consultation document would have resulted in a different
decision i.e. not to close the primary schools and open the new schools. Accordingly the Court
reasoned by reference to irrelevant matters.

(4) The Court erred in considering issues of promptness, delay and prejudice

The Defendant relied on three points.

(1) First, the Court did not apply the right approach to determining whether there has been delay in
education cases. The Court’s reasoning [161] was that the authorities are “perplexing” and that they
“do not speak with one voice”, noting [162] that their facts may also vary widely. Of the authorities
referred to, the clearest statement of principle — very clear, and transcending factual circumstances —
is that in previous cases: “applicants in these cases must realise that it is important to give early
warning to what is going on ... so that the whole education system in the city is not kept in suspense
while legal proceedings drag on” (per Schiemann LJ, Ward and Henry LLJ agreeing). This binds the
Court. The Court should have applied that principle, and did not. Instead, it reasoned [162], “I do not
think there should be special rules for school reorganisation cases” since (e.g.) health care cases might
also involve similar problems. However, the Court of Appeal decided that there is a specific approach
which should be adopted in education cases. The fact that that approach might also apply in health or
other cases does not detract from that. At the very least, since the Court takes the view that the
caselaw is “perplexing”, it follows for this reason alone that there is a substantial argument that the
Court adopted the wrong approach in determining the issue of delay.

(2) Second, the Court decided against the Defendant on this issue at [164] partly because of its view
that the Defendant would have pleaded prematurity if the case had been brought soon after the
consultation, rather than nearly two years later. But that cannot be an answer, because if so this
would always be determinative against a submission of delay in any multi-stage decision making
process. That is not the law. Further, the Court did not determine the Defendant’s submission that an
early application for judicial review coupled with a stay pending the rest of the decision making
process is frequently an appropriate way forward which steers a good path through the difficulties. It
would have been here.

(3) Third, the Court said [168] that the outcome of the proposals was uncertain at earlier stages of the
decision making process. But that will almost always be the case in any multi-stage decision making
process.

Decision of HHJ Kerr

The Council sought permission to appeal on these four grounds and this was considered on the 24"
October 2022 by HHJ Kerr, who found



- onground 1 (wrong test in determining whether the Code required a WLIA to be included in
the consultation document) is granted;

- on ground 4 (the court erred in considered issues of promptness, delay and prejudice) is
granted;

- on ground 2 (court decided for itself and/or acted otherwise than in accordance with the
evidence in determining that other schools were affected) is refused; and

- on ground 3 (court erred in considering whether it was highly likely that the outcome would
not have been substantially different had the conduct complained of not occurred) is refused.

It is rare that a High Court Justice will grant permission to appeal on such grounds and HHJ Kerr
commented:

(1) Ground 1 reaches the threshold set by CPR 52.6(1)(a) (real prospect of success). The contention
that a school can in law be found to be unaffected even though in practice it needs to take
action, seems to me weak but not unarguable.

(2) Ground 4 likewise reaches the threshold. The authorities are difficult to reconcile. The Court of
Appeal may have a clearer understanding than | do of what proposition(s), if any, they support.

(3) Onground 2, it is not arguable that the court made the decision which schools were affected. |
accepted the claimant’s submission that the defendant applied the wrong test and that applying
the right test leads to the opposite conclusion.

(4) Ground 3 is not arguable. The “highly likely” test requires a factual assessment. The assessment
would have to be flawed for an appellate court to interfere. It is not arguable that the court
must blind itself to possible review of the decision.

Next Steps

The Council must now consider within the course of the next 28 days whether it wishes to appeal
this judgement and is giving serious consideration to embarking on this action given the impact such
as a decision could have on education improvement programmes in Wales.

The purpose of this letter is to identify whether Welsh Government are prepared to support the
Council’s position in this matter and either provide a witness statement on the intentions behind the
Code and what is required or perhaps make representations as an interested party in these
proceedings to support the Council’s position. For example, in the recent judicial review of school
reorganisation undertake by Rhondda Cynon Taff Council, Welsh Government chose to intervene in
proceedings in support of the local authority, which subsequently saw the Court of Appeal overturn
the decision of the Administrative Court.

The Council would be content to meet with you and your representatives at any time should you
wish to discuss the matter in more detail.

Regards Andrew



