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30 January 2018 
 
 
Dear ,  
 
Request for Information – ATISN 11800 
 

I wrote to you on 2 January regarding your request for information in which you asked for:   
 
1. A list of all meetings held between the Cabinet Secretary for Economy and Transport 

and the Secretary of State for Transport since May 2017.  
2. A copy of all background notes and/or minutes of those meetings. 
 
I confirm we hold information captured by your request. Please note that details of Welsh 
Minister’s meetings with external organisations and attendance at engagements are now 
published on the Welsh Government website at http://gov.wales/about/cabinet/ministerial-
meetings-and-engagements/?lang=en.  
 
The Cabinet Secretary has held two meetings with the Secretary of State for Transport 
since May 2017, on 7 September and 16 October.  I have concluded that the background 
briefing for   those meetings should be withheld from disclosure under Section 28, relations 
within the United Kingdom, Section 29, the economy, Section 40, personal data and 
Section 43(2), commercial interests, of the Freedom of Information Act 2000.  Full 
reasoning for applying these exemptions is given at Annex A to this letter 
 
In addition, the Cabinet Secretary wrote to the Secretary of State following both meetings 
to summarise the discussions held.  These letters are being released to you at Annex B.   
 
If you are dissatisfied with the Welsh Government’s handling of your request, you can ask 
for an internal review within 40 working days of the date of this response.  Requests for an 
internal review should be addressed to the Welsh Government’s Freedom of Information 
Officer at:  
 

Ein cyf/Our ref  ATISN 11800 
 
 
 

 

  
 
 
 

       

mailto:EconomyandInfrastructureFOI@gov.wales
http://gov.wales/about/cabinet/ministerial-meetings-and-engagements/?lang=en
http://gov.wales/about/cabinet/ministerial-meetings-and-engagements/?lang=en


Information Rights Unit, Welsh Government, Cathays Park, Cardiff, CF10 3NQ or  
FreedomOfInformationOfficer@gov.wales.  Please remember to quote the ATISN 
reference number above.     
 
You also have the right to complain to the Information Commissioner.  The Information 
Commissioner can be contacted at:  Information Commissioner’s Office, Wycliffe House, 
Water Lane, Wilmslow, Cheshire, SK9 5AF. 
 
However, please note that the Commissioner will not normally investigate a complaint until 
it has been through our own internal review process. 

 

Yours sincerely 

 
 

mailto:FreedomOfInformationOfficer@gov.wales


ANNEX A 
 

ATISN 11800 – APPLICATION OF EXEMPTIONS 
 
Decisions relating to non-disclosure have been taken with due consideration of the 
exemptions identified under Section 28, Relations within the United Kingdom, Sections 29, 
the economy, Section 40, personal data and Section 43(2), commercial interests, of the 
Freedom of Information Act 2000 (FOIA).  
 
With the exception of Section 40, the above exemptions are qualified (public interest 
tested) exemptions. This means that in order to engage them, the Welsh Government 
must show that the public interest in withholding the information is greater than the public 
interest in releasing it.  Consideration has therefore been given to the effects of disclosure 
of the information to the world at large as the information is made available to anybody and 
everybody, not just the requestor. As such, when considering your request, the wider 
effects of disclosure have been considered rather than any personal interest you may have 
in being provided with the information. 
 
Captured Information 

 
The information we hold regarding the meeting held on 7 September, 2017 is a briefing 
regarding the 2018 rail services contract and a subsequent letter from the Cabinet 
Secretary for Economy and Transport to the Secretary of State for Transport regarding 
that meeting.   
 
The information we hold regarding the meeting held on 16 October, 2017 is a briefing 
regarding the 2018 rail services contract, rail investment priorities and various matters 
relating to air travel.  There is also a subsequent letter from the Cabinet Secretary for 
Economy and Transport to the Secretary of State for Transport regarding that meeting.   
 
Section 28 – Relations within the United Kingdom 
 
This exemption relates to all topics, as described above.  The exemption states: 
 
28(1) Information is exempt information if its disclosure under this Act would, or would be 
likely to, prejudice relations between any administration in the United Kingdom and any 
other such administration 
 
Prejudice Test 
 
Releasing the information at this time would be likely to affect the Welsh Government’s 
relations with the UK Government on the subject matters in question.  If the Welsh 
Government were to release the information before the final award of the 2018 rail 
services contract, it would be likely to prejudice the on-going discussions with the UK 
Government on the matter.  Similarly on the on-going matters being discussed regarding 
rail investment priorities and air travel. 
   
Public interest arguments in favour of release 
 
The Welsh Government acknowledges the general public interest in openness and 
transparency that release would engender.  Further, we recognise that there is public 
interest in understanding the process by which the Welsh Government and the UK 



Government discuss certain policy matters and that the release of the information could 
lead to greater transparency and openness in the way the Welsh Government conducts 
business with other administrations, which can improve accountability and public trust.   
 
Public interest arguments in favour of withholding 
 
There is a public interest in ensuring a close and effective working relationship between 
UK Government Departments and the Welsh Government.  Given the live nature of the 
matters being discussed, there is a public interest in maintaining a climate of mutual trust 
and confidence between the Departments that are party to the information that is captured.  
Disclosure of the information which was generated within this climate of trust and 
expectation of confidence would be likely to result in the same trust and confidence being 
eroded and a reluctance to share information which would be likely to prejudice relations 
between both parties on both this and other matters, particularly on this issue where the 
withheld information involves a subject matter which may still pertain to current and or 
future considerations by the Welsh Government and the UK Government. Such prejudice 
would not be in the public interest.   
 
I believe the public interest in this process is satisfied by information already in the public 
domain on the matters being discussed, or will be placed in the public domain at an 
appropriate time.  For example Transport for Wales (TfW) has produced and published a 
document that contains information on the procurement and our requirements for rail 
services.  
 
I believe therefore that the balance of the public interest falls in favour of withholding the 
withheld information for the reasons outlined above. 
 
Section 29(1)(a)- the economy 
 

This exemption relates to the information held regarding the 2018 rail services contract 
and the Welsh Government’s financial considerations.  The exemption states: 
 
29.—(1) Information is exempt information if its disclosure under this Act would, or would 
be likely to, prejudice- 
(a) the economic interests of the United Kingdom or of any part of the United Kingdom,  
 
Prejudice Test 
 
Releasing the information at this time would be likely to affect the Welsh economy.  If the 
Welsh Government were to release the information before the final award of the 2018 rail 
services contract, and before negotiations with the Department for Transport are complete, 
it would be likely to prejudice the economy of Wales because the Welsh Government’s 
financial considerations would be known at the point where the financial arrangements are 
being negotiated.   
   
Public interest arguments in favour of release 
 
It is recognised that there is public interest in there being openness and transparency 
within Government, particularly in terms of efficiency, effectiveness and in holding 
spending Departments to account. It is also recognised that disclosing the information 
might increase understanding of how public money is used to award the 2018 rail services 
contract.  



 

Public interest arguments in favour of withholding 
 

The information captured by your request includes detailed, commercially sensitive 
information regarding delivering a successful rail franchise in 2018.  The economy of 
Wales is interlinked with the success of this tendering exercise and its significance and 
subsequent success cannot be underestimated in this regard.  The Welsh Government 
does not believe it would be in the public interest to disclose the information caught in the 
briefing  document at this time as to do so is likely reveal the Welsh Government’s 
preparation for discussions with the Department for Transport with regard to its 
commercial position.  Disclosure of the information would also be likely to constrain the 
Welsh Government’s ability to negotiate other commercial contracts if its commercial 
considerations were made public.  This in turn would be likely to put at risk the economic 
interests of Wales and the public purse. 
 
Whilst it is recognised that, as a general rule, the sensitivity of information is likely to 
change over time, in this case the information captured is very much current information 
which we accept that over time may become less commercially sensitive.  
 
In recognising the public interest in the procurement requirements, as explained above, 
TfW has produced and published a document that contains information on the 
procurement and our requirements for rail services. The Cabinet Secretary for Economy 
and Transport has referenced his meetings with the Secretary of State for Transport in 
public statements.  
 
The Welsh Government is therefore of the view that the public interest is best served by 
withholding the information in the briefings in order to protect the wider economic interests 
of Wales and ensuring the tendering exercise is successfully completed without 
interference. Given the Cabinet Secretary for Economy and Transport’s references in 
public statements to the outcome of these meetings, the Welsh Government is of the view 
that the correspondence sent by the Cabinet Secretary for Economy and Transport 
following these meetings should be released.  
 
Section 43(2) – commercial interests 
 

This exemption relates to the information held regarding the 2018 rail services contract.  
The exemption states: 
 
(2) Information is exempt information if its disclosure under this Act would, or would be 

likely to, prejudice the commercial interests of any person (including the public 
authority holding it). 

 
Prejudice Test 
 
Revealing the information caught in the briefing document  would be likely to prejudice the 
Welsh Government’s and TfW’s commercial interests should it be disclosed at this point in 
time.  TfW have a legitimate commercial interest in ensuring that the procurement exercise 
proceeds to the agreed timetable and delivers best value.  To release the information 
revealing the Welsh Government’s commercial position at this time would be likely to harm 
the procurement process by, in particular, harming TfW’s ability to secure value for money 
from the procurement if bidders are aware of the Welsh Government’s commercial 
position.  



 
Public interest arguments in favour of release 
 
There is a public interest in openness and transparency within government, particularly in 
terms of ensuring transparent and accountable government by disclosing how the Welsh 
Government spends public money and that the money is invested wisely.  Given that this 
is a very large procurement exercise for a vital public service which will involve the 
expenditure of significant sums of public money, there is clearly a strong public interest in 
understanding the process for awarding the franchise and allowing scrutiny of the project 
as a whole. 
 
Public interest arguments in favour of withholding 
 
The disclosure at this time of the information caught in the briefing document whilst the 
procurement exercise remains on-going would be likely to cause prejudice to TfW's 
commercial interests.  To disclose the information would be likely to mean TfW 
experiences a limitation to its ability to maintain competitive tension with bidders if they are 
aware of the Welsh Government’s commercial considerations, which would be likely to 
reduce TfW’s ability to secure value for money from the contract. There is an equally 
significant public interest in ensuring that the procurement exercise is able to continue 
unimpeded given the sums of public money involved.  
 
The Welsh Government has committed to publish as much documentation as it is able to 
at the appropriate time.  It is believed, therefore, that the public interest is satisfied by the 
amount of information already in the public domain and what is intended for future 
publication.  Given the Cabinet Secretary for Economy and Transport’s references in 
public statements to the outcome of these meetings, the Welsh Government is of the view 
that the correspondence sent by the Cabinet Secretary for Economy and Transport 
following these meetings should be released. 
 
It is the view of the Welsh Government that whilst the procurement exercise remains live, 
then the balance of public interest is likely to favour withholding the information.  This 
balance may change over time. 
 

Section 40 – Personal Data 
 
Section 40 of the Freedom of Information Act  sets out an exemption from the right to know 
if the information requested is personal information protected by the Data Protection Act 
1998 (DPA).  Personal data is defined in Section 1(1) of the DPA as: 
“personal data” means data which relates to a living individual who can be identified from 
those data; or from those data and other information which is in the possession of, or is 
likely to come into the possession of, the data controller”. 
 
I have concluded that, in this instance, the withheld information within the Departure 
Request amounts to third party personal data.  
 
Under Section 40(2) of the FOI Act, personal data is exempt from release if disclosure 
would breach one of the data protection principles.  I consider the principle being most 
relevant in this instance as being the first. 
 

The first data protection principle states: 
 



Personal data shall be processed fairly and lawfully and, in particular, shall not be 
processed unless - 
(a) at least one of the conditions in Schedule 2 is met, and (b) in the case of sensitive 
personal data, at least one of the conditions in Schedule 3 is also met. 
 
I consider that the withheld information in relation to names and contact details falls within 
the description of personal data as defined by the DPA and that its disclosure would 
breach the first data protection principle. The first data protection principle has two 
components: 
 
1. Personal data shall be processed fairly and lawfully and 
2. Personal data shall not be processed unless at least one of the conditions in  DPA 

schedule 2 is met 
 
Guidance from the Information Commissioner’s Office (Personal information (section 40 
and regulation 13) v 1.4) states: 
 
If disclosure would not be fair, then the information is exempt from disclosure. 
 
This approach was endorsed by the Court of Appeal in the case of Deborah Clark v the 
Information Commissioner and East Hertfordshire District Council where it was held: 
 
“The first data protection principle entails a consideration of whether it would be fair to 
disclose the personal data in all the circumstances. The Commissioner determined that it 
would not be fair to disclose the requested information and thus the first data protection 
principle would be breached. There was no need in the present case therefore to consider 
whether any other Schedule 2 condition or conditions could be met because even if such 
conditions could be established, it would still not be possible to disclose the personal data 
without breaching the DPA” (paragraph 63). 
 
Our analysis of the ICO’s key considerations in assessing ‘fairness’, as set out in the 
Guidance, are presented below. 
 
The withheld information amounts to the personal data of civil servants who do not have 
public facing roles and would not expect their names and contact details to be released in 
this context.  There are set procedures in place for members of the public to contact both 
the Welsh Government using generic contact mechanisms.  Having such systems in place 
means members of the public do not make direct contact with officials and avoids those 
officials dealing with potentially unnecessary and disruptive correspondence.  In this 
context, the civil servants were providing briefing to Ministers as part of their normal 
course of business.  In doing so, there would be no expectation that their personal details 
would at any time be placed in the public domain.   
 
The Welsh Government does not believe there is any legitimate interest in the public or the 
requestor having access to this information.   Because of that, it is believed release of this 
information would be unfair and so breach the first data protection principle.    
 
For that reason, I believe the information should be withheld under section 40(2) of the 
Freedom of Information Act. This is an absolute exemption and not subject to the public 

interest tests. 
 



ANNEX B 
 

 



 



 



 



 


